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statement figures. 
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techniques statement analysis. 
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financial statement analysis by demonstrating tech- 
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factors behind the statement which must be considered, 
such as manner in which the company meets its trade 
obligations, the record of its officials, etc., an authori- 
tative and dependable system statement interpreta- 
tion—describes technique of sales analysis applicable 
to small business, of comparative and internal analysis 
of balance sheets, profit and loss statements, and sur- 
plus accounts, of businesses of all sizes, 
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June Bank Figures Show Drop 


Deposits 


OTAL deposits and total re- 
sources New York’s twelve 
largest banks are off almost 10% 
according figures compiled 
THE AMERICAN BANKER. 
figures, quoted THE 
AMERICAN BANKER, reveal: 
Deposits—June 30: $24.6 bil- 
lion: off billion the half- 
year since they reached nearly 
$2.7 billion the Victory Loan 
last December 31, and off $714 
million ‘since June year ago, 
although almost exactly the same 
the March deposit totals 
three months ago. 

Resources—June 30: $26.8 bil- 
lion; off $2.4 billion the half- 
year since their December Victory 
Loan peak $29.2 billion, and 
off $573 million the full year 
and $96 million the quarter. 

Reporting member banks 
New York City show Treas- 
ury deposits down the past 
year from $6,057 million June 
26, 1945 million June 
26, 1946, off $2,877 million 
the year. Demand deposits 
the public the same time rose 
from $13,284 million July 1945 
$14,484 million July 1946, 
gain $1,200 million. 

Loans the top twelve New 
York banks June were $5.8 
billion off $860 million the 
$771 million the half- 
year and $646 million the full 


iv 


year. The shrinkage loans 
due substantial degree the 
liquidation loans brokers 
and dealers and other persons for 
carrying securities acquired 
individuals the War Loans 
year ago and last December. 
These loans against Secur- 
ities are billion less than 
year ago. Commercial loans are 
also off, about $400 million the 
year. 

Chicago total deposits all 
Chicago banks June 
amounted $7,617,474,000 de- 
cline almost billion from 
their total December 31, last 
and about $400 million under 
their total June year 
ago. 

The 
held Chicago banks the cur- 
rent mid-year were $4,453,601,- 
000, nearly three quarters 
billion less than they were the 
end 1945, and half billion 
under their June figure year 
ago. 

Loans and discounts, however, 
June 30, last, the Chicago banks’ 
total amounted $1,521,547,000 
slightly above their December 31, 
1945 total, despite the liquidation 
substantial amounts loans 
dealers and individuals for car- 
rying War Loan securities, 
and are more than $100 million 
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Cash and Due from Banks 560,937,086.87 


Mortgages 


Stock Federal Reserve Bank 
Other Securities 
Loans, Bills Purchased and 

Bankers’ 
Banking Houses 11,462,030.67 
Other Real Estate Equities 305,780.51 
Customers’ Liability for Acceptances 7,408,873.50 
Accrued Interest and Other 
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over their mid-year figures year 
ago. 

Statement figures the Na- 
tional City New York 
show total resources June 
crease $63,739,247 from 
March 31. Total deposits are 
$4,872,600,625, against $4,948,- 
852,510 last March 31. these 
totals War Loan deposits 
were $562,987,699 and $1,001,- 
642,473, respectively. 

obligations are reported $2,- 
561,321,256, compared with $2,- 
577,056,576. Cash and due from 
banks and bankers 
124 against $995,920,778, and 
loans discounts are $1,074,- 
374,109, compared with $1,290,- 
March 

Capital and surplus are un- 
changed $77,500,000 
$142,500,000, respectively, and 
undivided profits are $36,712,567 
against $33,992,115. 

The statement condition 
Manufacturers Trust Co., New 
York, June 30, shows deposits 
$2,343,557,026 which include 
Government War Loan deposits 
$241,461,153. Resources are 
$2,489,524,759. figures 
compare with deposits $2,259,- 
623,221 and resources $2,401,- 
433,547 shown March 31, 
1946. One year ago, June 30, 


1945, the respective figures were 
$2,145,420, and $2,261,550,- 
127. War Loan deposits 
March 31, 1946, were $427,751,- 
906 and June 30, 1945, they 
were $398,135,001. 

Net operating earnings for the 
six months ending June 30, 1946, 
after amortization, taxes, etc., 
were $5,442,474 $2.64 share, 
based 2,062,500 shares out- 
standing, which compares with 
$4,600,560 $2.79 share based 
1,650,000 shares outstanding 
June 30, 1945. this 
amount $2,474,996 was paid 
dividends capital stock, and 
$2,967,479 was credited un- 
divided profits. 

Total resources the Nation- 
Bank Detroit June 29, 
1946 were $1,261,074,777 
against $1,326,506,470, De- 
cember last which largely 
reflection decrease Gov- 
ernment deposits from $245,949,- 
629 December 31, 1945 
June 29, 1946. 
Commercial, Bank and Savings 
deposits June 29th were $i,- 
007,811,851 compared with 
$963,899,829 six months’ pre- 
vious. Common capital funds re- 
main $12,500,000 and surplus 
$27,500,000 
profits have increased from $6,- 
180,903 December $7,- 
631,589 June 29. 
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Banks Not Liable for Payment Checks Endorsed 
Husband Deceased Wife Payee 


The signing another’s name with intention defraud 
not forgery. This was decided the recent case Spell- 
brink Continental Illinois Bank and Trust Co., 
Appellate Court Illinois, Rep. (2d) 98. 

Decedent wife prior her death had filed claim with re- 
ceiver closed bank for $4,000 she had deposit with closed 
bank. Subsequent thereto receiver issued three checks 
defendant banks all which were payable decedent wife 
and mailed her. Decedent wife had died prior the issu- 
ance the first check the receiver. All these checks 
came into possession husband decedent wife, who in- 
dorsed the name the payee thereon and received the amounts 
the three checks. Subsequently, receiver notified defendant 
banks issuance checks and also included affidavit 
administratrix decedent wife’s estate, who claimed the pro- 
ceeds the checks were due and payable her. The de- 
fendant banks did not pay; whereupon the administratrix filed 
intervening petition the receivership proceedings, de- 
manding payments. court found the indorsements 
the checks forgeries and entered order the 
pay the administratrix the amount the checks. 

appeal, was held that the signing name dece- 
dent’s wife the husband with intention defraud was 
not forgery. The husband, being the sole heir his deceased 
wife and all her debts being paid, was entitled receive 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) 285. 
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her whole estate; her estate vested her husband without 
proceeding probate. The checks did not represent assets 
estate decedent’s wife, for the reason that prior his death 
they were reduced possession the husband, who upon her 
death became her sole heir law. The defendant banks were 
not liable receiver for amounts paid checks. 

its opinion, the court stated follows: 


Defendant banks appeal from judgments against Continental for 
$200,000 and against Northern Trust for $400.00, entered the 
findings the court. The case against Continental was tried 
amended count the plaintiff and defendants amended answer 
thereto; that against Northern Trust upon amended count and 
amended answer. 

The actions material facts are identical. evidence was 
taken. The facts are stated the pleadings and are uncontradicted. 
The actions were begun September 10, 1942; the judgments were 
entered April 18, 1945, notice appeal was given May 1945. 

The facts are that Mrs. Blanche Berrell had banking 
account $4,000 with the Reliance Bank and Company 
Chicago. The bank failed. Plaintiff’s predecessor was named receiver. 
Mrs. Berrell her claim with the receiver for $4,000. was 
allowed. ‘The receiver had one account with Continental and another 
with the Northern Trust. Dividends were declared favor the 
creditors Reliance. December 18, 1935, the receiver drew check 
for $2100 the Continental the order Blanche Berrell and 
mailed her. June 21, 1937, drew another check for $200 
the Northern Trust her order and likewise mailed her. August 
25, 1937, drew another check the Northern Trust for like 
amount, which also mailed her. These checks are attached 
the complaint and made part it, with the endorsements thereon. 

Blanche Berrell died September 25, Margaret Berrell Winek 
was appointed administratrix her estate. All these checks came into 
the possession Michael Berrell, the husband Blanche, who en- 
dorsed the name the payee thereon and received the amount thereof. 
May 12, 1941, the receiver notified the Northern Trust the issuance 
the above described checks it, and May 13, 1941, notified 
the Continental the isuance the check above described it. 
These notices were writing and stated that demand had been 
made the banks pay the amounts these checks, whch had 
been already cashed. written demands were supported 
affidavit the administratrix, claiming the proceeds the checks 
were due and payable her. The banks did not pay, whereupon the 
administratrix filed intervening petition the receivership pro- 
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ceedings, demanding payment the dividends. The receiver answered. 
The court found the endorsements the checks forgeries and 
entered order the receiver pay the administratrix the amount 
the checks. 

The administratrix brought action the Circuit Court 
the receiver recover the amount the dividends represented 
the checks. receiver moved strike the complaint the ground 
did not negative receipt the proceeds the checks the proper 
heir heirs Blanche Berrell the person lawfully entitled thereto. 
The suit was dismissed June 10, 1943, before the cause was put at. 
issue. Continental was not party that suit, and was not served 
with notice the filing the intervening petition nor tendered the 
right defend it. 

this present suit these checks, the answers the defendant 
banks set affirmative defenses the effect that January 
June 28, and September 1937, when these respective checks 
were paid the defendant banks, the checks did not represent assets 
Blanche Berrell, for the reason that prior his death they were 
reduced possession Michael Berrell, husband Blanche, who, 
upon her death, became her sole heir law. There reply 
the affirmative matters defense set the defendants. These, 
not having been waived, stand admitted. Stat., Chap. 110, 
par. 164(2). The signing another’s name with intention 
defraud not forgery. People Fore, 384 455. N.E.2d. 548. 
hold Michael Berrell being the sole heir Blanche Berrell and 
all her debts having been paid, was entitled receive her whole 
estate; that her estate vested her surviving husband without pro- 
ceeding probate. Moore Branderburg, 248 232, N.E. 733, 
140 Am.St.Rep. 206; Heintz Estate, Ohio App., N.E. 431; 
People for use McKee Abbott, al., 105 588; Lewis Lyons, 
the merits, and further defenses the bar the five year Statute 
Limitations, Chap. 15, Smith-Hurd Stats. 83, 
16, and that under Section the Negotiable Instrument Act, 
98, 21, checks issued dead persons are void citing Bergman 
Avenue State Bank, 284 App. 516, N.E.2d the point 
that plaintiff barred gross negligence need not considered. 

Plaintiff suggests the record not complete and the judgment 
must affirmed for that reason. evidence was offered, but the 
checks and other exhibits were attached the pleadings. The suit 
was based these written documents. The Civil Practice Act re- 
quired these should attached the pleadings and made part 
thereof. Smith-Hurd Stat., 110, 36, par. 160. was therefore 
unnecessary also preserve these documents certificate evidence. 

The judgments are reversed. 
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Finance Company Precluded from Conducting Sale 
Money Orders 


corporation, organized for the purpose financing 
automobile sales and dealing negotiable paper, which issues 
commercial money orders the public the form drafts 
drawn the corporation upon itself and payable through 
named bank named payee held engaged the 
business receiving moneys for transmission and viola- 
tion provisions Banking Code prohibiting the transmis- 
sion money any one not within designated classification 
therein stipulated. This was decided the case Commercial 
Banking Corporation Freeman, Supreme Court Penn- 
sylvania, Atl. Rep. (2d) 

its opinion, the court said: 


The bill equity filed this case plaintiff, Commercial Bank- 
ing Corporation, seeks injunction restraining Secretary 
Banking this Commonwealth, from enforcement Cease and 
Desist Order directing plaintiff discontinue “the business selling 
money orders the public, which, effect constitutes the business 
receiving moneys this Commonwealth for transmission violation 
the provisions Section 1505 the Banking Code, Act May 
15, 624, amended P.S. 819—1505].” Defendant 
filed answer, and thereafter was stipulated the parties that 
the question issuing injunction and the merits the case should 
disposed the pleadings. learned court below, after 
argument, dismissed the bill, and from that decree plaintiff has 
appealed. 

From the pleadings and the stipulation filed following the entry 
the final decree the court below, the following facts appear: 
Delaware corporation, duly registered engage 
business the Commonwealth Pennsylvania follows: “To buy, 
sell, lease, store and repair motor vehicles, their parts and accessories 
render assistance and accommodation, monetary otherwise, 
person persons engaged the business buying, selling and deal- 
ing motor vehicles, their parts and buy, sell, borrow 
on, negotiate, otherwise deal notes, leases, open accounts and 
other similar evidences debt secured property any kind.” 

Since July 1942, plaintiff has been engaged the business 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) 119. 


THE BANKING LAW JOURNAL 585 


selling commercial money orders Pennsylvania the following 
manner: has many agents and about Philadelphia duly authorized 
issue its money orders. These agents are drug and grocery stores 
and other neighborhood business concerns, but not banks. receipt 
application and the purchase price from any individual, plain- 
tiff’s agent sells and delivers that person duly countersigned 
money order, the form draft drawn plaintiff, payable 
through the Philadelphia National Bank, and made the amount, 
not exceeding $100, and the order the person designated the 
purchaser. Plaintiff’s agent selling the order receives from the 
purchaser the amount which the order drawn, together 
with small sum determined accordance with plaintiff’s fee schedule, 
and issues receipt the purchaser therefor. Out the money 
received the agent, authorized retain for himself his 
mission. Later plaintiff either itself collects the balance due from the 
agent the agent sends that amount check plaintiff. Upon 
receiving the money, plaintiff deposits special account main- 
tained the Philadelphia National Bank. Upon presentation 
the money order that bank the payee holder, for- 
warded the bank plaintiff, and proper form and duly 
endorsed, plaintiff remits the amount the order its bank 
check drawn its special account. The bank then pays the 
amount the order the payee holder. Plaintiff does not trans- 
mit the money orders through the mails otherwise, but merely de- 
livers them the time the sale the customer, and undertakes 
presentation the orders properly endorsed, honor and pay them. 
The orders are designed forwarded the purchaser the 
payee and are sold the purchaser for that purpose. During 1944, 
the aggregate amount money orders issued plaintiff about 
100,000 customers this manner was approximately $1,400,000. 


Section 1505 the Banking Code, amended, P.S. 819—1505, 
contended the Secretary Banking authority for his Cease and 
Desist Order, provides: “A. The only corporations persons, who 
shall authorized engage the business receiving moneys this 
Commonwealth for deposit for transmission, establish this 
Commonwealth place business for the purpose receiving moneys 
for deposit for transmission, shall banks, bank and trust com- 
panies, savings banks, and private banks.” Paragraph “B” this 
section imposes penalties for violation the prohibition, and para- 
graph “C” makes certain exceptions the prohibition, among which 
are “express, steamship telegraph companies.” not con- 
tended plaintiff that bank that falls within any the 
nor argued the Secretary Banking that plaintiff 
receiving money for deposit. The sole question involved whether 
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the particular kind “money order business” which plaintiff 
engaged falls within the meaning the expression contained the 
Banking Code business receiving moneys this Commonwealth 


considering this case, must kept mind that the Banking 
Code complete codification the laws regulating the business 
statute, clearly appears that the fundamental intention the 
legislature was control the business handling the moneys 
others, and restrict those persons who may engage such, the 
end that unscrupulous irresponsible persons may not obtain posses- 
sion the moneys the general public and such moneys lost. The 
Code was intended prevent fraud and therefore must construed 
effect that purpose: Verona Schenley Farms Co., 312 Pa. 57, 
167 317. Section 1505, subd. this act should liberally 
interpreted, since the penalties provided clause thereof are in- 
tended merely means enforcing compliance with the statute’s 
provisions. well settled that courts may put literal construc- 
tion penal clause, and liberal construction remedial clause 
the same statute: Commonwealth Shaleen, 215 Pa. 595, 797. 

Plaintiff, procedure which has itself established, makes 
itself the efficient agent getting the money from the customer 
the payee. The money orders are designed forwarded the 
purchaser the payee and are sold for that very purpose. the 
ordinary course events the payee receives the order and deposits 
his bank, which turn sends through the Philadelphia 
National Bank. Plaintiff then sends its check that bank pay 
the order. The money thereafter must travel back the payee. 
are convinced that this actual transmission money within the 
meaning Section 1505 the Banking Code and obvious attempt 
circumvent its provisions. hold otherwise would violence 
the legislative intent and defeat the very pupose the Code. The 
statute does not say that the transmission must actually made 
the party who receives the money. Plaintiff receives the money 
for transmission. Every act the process transmission need not 
done plaintiff itself. sufficient that has set method 
which the money may transmitted distant payee, and itself 
pays the money pursuant the money order. The act the customer 
mailing the money order distant creditor does not transmit 
the money but does place the creditor’s hands the instrument which 
enables him compel the transmission the money from plaintiff 
himself. 

Under the circumstances, agree with the learned court below: 
“That the purpose selling commercial money orders facilitate 
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the transmission moneys have doubt. The whole transaction 
would fruitless and profitless were this not so. This transmission 
may from person person from place place. Plaintiff contends 
that does not transmit the money orders. This conceded 
true, but the transmission money order and the transmission 
money are two different things. The commercial money orders are the 
form draft. They are drawn the plaintiff upon itself and 
made payable designated payee. this means, the plaintiff 
issues the purchaser evidence the fact that has received 
money stipulated amount from the purchaser, which agrees 
pay the payee his order. The money order means trans- 
ferring cash credit. But the transaction not completed until the 
plaintiff transmits the cash the payee. Under the own 
statement, receives cash from the purchaser, and upon presentation 
the money order bank for payment, transmits the designated 
sum the bank for payment the payee holder. Without this 
transmittal the bank, the whole thing would nullity. the 
plaintiff which makes this transmittal, not the purchaser. The pur- 
chaser transmits the evidence the right receive money, but the 
plaintiff transmits the money.” 


Plaintiff argues that: “In the matter selling drafts one’s 
self there basis for classification that would deny the right 
appellant and grant without supervision condition another 
company merely because its charter happened contain express 
company powers.” party who attacks classification has the 
burden proving that the classification unreasonable: Penn- 
sylvania Co. for Insurance Lives and Granting Annuities, 345 Pa. 
130, A.2d 57. Plaintiff has offered nothing show that the 
placing express, steamship and telegraph companies separate 
class and excepting them from the provisions Section 1505 subd. 
the Code unreasonable. The legislature could very reasonably 
regard such companies different from the general run individuals 
corporations engaged selling money orders themselves. They 
are engaged business which require large amounts capital, 
tangible property, cash and other assets. They have been long estab- 
lished, and recognized stable and substantial. are satisfied 
that such classification reasonable. monopoly, contended 
plaintiff, conferred upon express, steamship and telegraph 
companies selling drafts themselves, because the enormous 
competition postal money orders and drafts and money orders 
issued banks. 


For these reasons, are convinced that the learned court below 
properly dismissed the bill complaint. 
Decree affirmed. 


q 
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Check Not Good Tender Payment Debt Until 
Honored 


The receipt check not payment debt until hon- 
ored, unless accepted payment, and check not good 
tender payment even solvent bank, and need not 
accepted creditor entitled cash, particularly when, 
the instant action, the check its face contains condi- 
tion unacceptable the payee. 

Under the Negotiable Instruments Act effect the 
District Columbia, where check payable any bank 
trust company doing business the District Columbia 
presented for payment more than one year from its date, such 
bank trust company may, unless expressly instructed 
the drawer maker pay the same, refuse payment thereof, 
and liability shall thereby incurred the drawer 
maker for dishonoring the instrument non-payment. This 
was decided the Municipal Court Appeals for the Dis- 
trict Columbia the case Modern Engineering and 
Service Corporation McCrea, Atl. Rep. (2d) 767. 

The court, its opinion, stated: 

This appeal based upon two entirely distinct propositions, first, 
whether certain “back charges” were allowable under 


contract, and, second, whether the tender check, which was never 
cashed, constituted legal payment balance due the contract. 
Defendant the trial court, appellee here, had contract 
install gas burners the houses Federal Public Housing Authority 
project Arlington County, Virginia. Because labor difficulties, 
could not perform his contract with the general contractor, and 
arranged with plaintiff his work fixed price $1,600. 
Plaintiff, claiming have fulfilled its contract, demanded payment. 
$1,000 was paid account defendant. The balance $600 
dispute. this amount, defendant claims has paid $342.17 
means check sent plaintiff. Plaintiff claims returned the 
check, but defendant denies ever received it. Defendant also claims 
does not owe the remaining balance $257.83 because was 
“back charged” this amount the general contractor account 
work plaintiff should have performed complete its contract and 
that plaintiff is, therefore, liable for such charges. trial court, 
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sitting without jury, held effect the “back charges” were allowable, 
that the balance had been paid and gave judgment for defendant. 
Plaintiff has appealed. 


The first proposition involves four “back charges,” which may 
itemized follows 


Carpentry work screen doors which defendant claims was necessitated the 


negligence plaintiff’s $116.00 
Replacing handles certain gas ranges alleged have been broken 
“Hooking up” gas ranges the “community” $14.00 
“Cleaning up” plaintiff’s portion the work after was $111.83 
$257.83 


contract under which the gas were installed was the 
form purchase order signed defendant and accepted plain- 
tiff. provided that plantiff would “pick from roadside, carry 
into house, set place, assemble, place burners” connection with 
gas ranges the project price $1,600. Under the heading 
“special instructions”, the order further provided that “it under- 
stood that this order being placed with you subcontractor for 
Fred Brotherton, Inc., for project VA—44019”, and that all 
the terms and conditions the government plans and specifications 
insofar they related this work were followed and assumed 
plaintiff. was specific condition the order that prompt and 
efficient service should rendered and that the ranges were 
left cleaned and first-class operating condition. 

There was ample evidence that the work included the “back 
the charges therefor were fair 
more, each the items was within the scope the contract. 
The damage the screen doors was claimed have been caused 
the act plaintiff’s workmen negligently leaving gas ranges near 
against open doors, making possible their damage the wind. 
The breaking theft door handles was alleged have taken 
place while the ranges were plaintiff’s custody. The contract 
ostensibly covered all houses the project and thus would include 
the community building. The government plans and specifications 
included cleaning the grounds. 

The judge, therefore, was justified allowing these “back 
charges.” may not substitute our judgment conflicting 
evidence, for that the trial court. 
affirm that part the judgment which disallowed $257.83 
plaintiff’s claim. 

remaining claim for based upon the follow- 
ing circumstances: Defendant admitted owing this amount and, 
November 1944, wrote plaintiff letter 
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for $842.17, upon which was printed 
effect that the check was full settlement the amount owing 
and was not correct please return it. Plaintiff’s manager 
testified had already told defendant that nothing less than $600 
would accepted and that immediately placed the check 
envelope, sealed the envelope, placed his return address thereon with 
defendant’s full mailing address, placed three cent stamp the 
envelope and deposited the envelope the mail. Defendant testified 
that had not received the check, but admitted that had not 
been presented his bank for payment. (The trial was held June 
1945, approximately seven months after the check was mailed.) 

The effect the trial court’s judgment was that the amount 
this check had been paid defendant plaintiff. This, think, 
was, error. 

While large proportion business today conducted through 
the medium checks, the general rule that the receipt check 
not payment debt until honored, unless accepted 
and check not good tender payment even solvent bank, 
and need not accepted creditor entitled cash. This 
true particularly when, here, the check its face contains 
condition unacceptable the payee. 

the instant case plaintiff not only did not accept the check 
payment; defendant had been notified advance that plaintiff was 
claiming larger amount. the time the trial more than seven 
months had passed since the remailing the check, and that time 
defendant’s bank account had not heen debited with this item; 
other words, the check had not been cashed. When the case was sub- 
mitted appeal, more than year had passed, and may assume 
that that time the check had been debited would have been 
informed accordingly. Under the Negotiable Instruments Act 
the District Columbia, where check payable any bank 
trust company doing business the District Columbia 
presented for payment more than one year from its date, such bank 
trust company may, unless expressly instructed the drawer 
maker pay the same, refuse payment thereof, and liability shall 
thereby incurred the drawer maker for dishonoring the in- 
strument nonpayment. 

Under the circumstances, deem unnecessary discuss the 
presumptions and burden proof with respect letters properly 
addressed, stamped and mailed which the addressee claims never 
have received. 

Our conclusion that since defendant admitted owing plaintiff 
$342.17, and since plaintiff has not been paid this amount, the judg- 
ment the trial court must reversed with instruction enter 
judgment for plaintiff for this sum, plus interest and costs. 


| 
i 
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BANKING DECISIONS 


this department are published each month all the important deci- 
sions the Federal and State Courts involving questions pertaining 
the law banking and negotiable instruments. The experiences 
they disclose deserve careful attention and study bankers, bank 
counsel, the depositor and the bank student seeking advancement. 


Bank Liable Depositor for Conversion Deposits 
Liquidation Loan 


Lavallee Laconia National Bank, Supreme Court New Hampshire, 
Atl. Rep. (2d) 416 


Where bank applies money deposit depositor liquida- 
tion loans made her husband pursuant order allegedly 
containing forged signature depositor, held that the bank 


liable depositor and cannot claim equitable estoppel the basis 
depositor’s testimony that she did one time give her husband 
her bank book for the purpose negotiating loan. the instant 
the bank acted, not upon the strength husband’s possession 
depositor’s bank book, but upon her signature various documents 

the presence bank’s cashier and the question depositor’s 
signature orders was properly left for the jury. 


Case the nature trover Amanda Lavallee against Laconia 
National Bank. The verdict was for plaintiff, and the case was trans- 
ferred upon defendant’s exceptions. 

Judgment the verdict. 

Case the nature trover, commenced writ dated February 
29, 1944, which was originally alleged that ‘‘the defendant con- 
verted its own use, about February 20, 1941, the sum $9,562.36 
the plaintiff’s money then and there deposit with the City Savings 
Bank said Laconia, evidenced pass book 8785, withdrawing 
said sum from said City Savings Bank, and applied and paid said 
sum toward the payment the debts then owed the defendant 
the plaintiff’s husband, Leander Lavallee, contrary the laws the 
state denying married woman any capacity act surety 
guarantor for her husband and making invalid any undertaking 
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her for him his behalf. Subsequently, upon November 1944, 
the plaintiff filed motion that she allowed add second count 
her writ alleging that the defendant withdrew said sum $9,562.36 from 
the City Savings Bank means order, so-called, bearing the 
plaintiff’s name and purportedly signed her, although fact she 
did not sign said order and the signature thereon was not her sig- 

The case came for trial upon November 27, 1944, which time 
hearing was had upon said motion. The amendment was allowed sub- 
ject defendant’s exception, and was ordered that the trial proceed 
upon both counts subject defendant’s exception. the close the 
plaintiff’s evidence the Court ordered that the first count above set forth 
withdrawn from the consideration the jury. The trial continued 
upon the forgery count and resulted verdict for the plaintiff for the 
full amount claimed. 

Transferred Wheeler, upon defendant’s exceptions the 
allowance the amendment above mentioned, and the order that 
the trial proceed upon both counts, the denial its motions for 
nonsuit and set aside the verdict upon the usual grounds that the 
verdict was against the law, the evidence, and the weight the 
evidence, and that the jury fell into plain mistake. The facts are 
stated the opinion. 

Morse Grant, Concord (George Grant, Jr., Concord, 
orally), for plaintiff. 

Wayne Plummer, Jewett Jewett, and Normandin Norman- 
din, all Laconia (Theo Jewett, Laconia, orally), for defendant. 


BRANCH, J.—It was conceded that the defendant, about 
February 20, 1941, withdrew the sum $9,562.36 from the plaintiff’s 
Savings account the City Savings Bank means order 
purporting signed her, and applied the same payment 
two notes for $5,500 and $4,000 alleged have been signed the 
plaintiff. The notes were not evidence and the plaintiff denied that 
she ever signed any notes the defendant bank. She also denied 
signing the order against her savings bank book which wus evidence, 
and introduced evidence that the signature upon was forged. 

The defendant’s evidence tended show that Mrs. Lavallee 
home May and May 29, 1940, signed notes for $5,500 and $4,000 
respectively, secure which she up’’ her savings bank book 
the City Savings Bank signing, the presence defendant’s 
cashier, two orders against said savings account, the first for $5,500 
and the second for the full amount due upon the account, which was 
designed cover the amount both notes. the time the first 
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transaction the defendant simply placed the proceeds $5,500 
loan the account the plantiff’s husband, Leander Lavallee. When 
the second loan was made, the defendant bank issued check the 
order the plaintiff the sum $3,980. This check was given 
Leander Lavallee the bank and later returned with en- 
dorsement purporting that the plaintiff. 

Defendant’s exception the allowance the amendment plain- 
tiff’s writ will first considered. plain that the claim 
conversion had two possible legal bases, one, that the defendant 
appropriated her bank account and sought charge her surety for 
her husband violation law, and two, that her signatures upon 
the check and order evidence were forgeries. The Court’s order 
allowing her amendments the original declaration merely allowed 
her state both these grounds. Whether justice required this 
amendment, and whether the trial should proceed upon both counts, 
were questions fact for the trial court. Morgan Joyce, N.H. 
476, 1119; Genest Odell Mfg. Company, N.H. 365, 
593. the defendant’s rights could have been prejudiced any way 
the order that both counts tried together, this result was obviated 
the subsequent order the Court- withdrawing the first count from 
the consideration the jury. way which the defendant could 
have been harmed the procedure followed has been suggested 


overruled. 


have difficulty following the argument the defendant that 
its motion for nonsuit should have been granted. thus stated 
defendant’s brief. ‘‘The evidence fails establish the relationship 
between the plaintiff and the defendant. Therefore there duty 
incumbent upon the defendant, contractual otherwise. The 
plaintiff herself denies having any connection business transaction 
with the defendant. Any accidental otherwise, between 
the plaintiff and the defendant did not create any duty between them. 
Therefore the plaintiff did not have any legal complaint against the 

the defendant possessed itself the money and applied 
the same its own uses, all the requisites conversion would seem 
present (see Am.Jur.Tit., Trover and Conversion, and 
the only question remaining decided would seem the legality 
the means which the change possession was accomplished. This 
was the question submitted the jury, and the motion for nonsuit 
upon the ground stated was properly denied. 


this connection should considered two other claims the 
defendant which are argued its brief under the heading, 
against the weight evidence: The plaintiff estopped her 
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there read: though this case law, believe that 
equity rules should applied’’, and accordingly argued, that 
plaintiff should barred her laches and conduct from sus- 
taining her and that she ‘‘equitably estopped’’ from making 
her present claim forgery. 

sufficient answer the first these contentions point 
out that the present suit was brought well within the period the 
Statute Limitations, and the desire the defendant that ‘‘equitable 
rules should applied’’ establish shorter period limitation 
gratified. 

The defendant’s claim equitable estoppel based upon the 
testimony the plaintiff that she did one time give her husband 
her bank book used collateral secure note for $1,000, and 
said, ‘‘she set her book motion wrong and mislead anyone 
who came contact with it. her husband misinformed her, 
was not the fault the the plaintiff intrusted her bank book 
her husband for limited purpose (which would accordance 
with their previous conduct disclosed the evidence), and 
misused accomplish entirely different result, this would not 
constitute sufficient ground for denying the plaintiff’s claim the 
present case. The defendant claimed have acted, not upon the 
strength Mr. Lavallee’s possession his wife’s bank book, but 
upon her signature various documents the presence its 
Whether she fact signed these documents was the question tried. 
The possession the bank book her husband was minor factor 
the situation and cannot, especially after verdict, regarded 
decisive the plaintiff’s case. 

Defendant’s contention that the ‘‘jury was misled and fell into 
plain based the fact that the suit involved two loans, 
one for $5,500 and the other for $4,000. The note and order evidenc- 
ing the first loan were not evidence, and argued the defendant 
that the evidence its cashier their execution the plaintiff, 
not being specifically contradicted her, must accepted true, 
and consequently that the inclusion the $5,500 loan the verdict 
was plain mistake. stated defendant’s brief, however, ‘‘Mrs. 
Lavallee denies that she ever borrowed any money from the Laconia 
National Bank and states that she never signed note, and that Mr. 
Saltmarsh, the cashier, never came with her husband, Captain Lavallee, 
her house and that she did not sign any instrument 
this state the proof cannot said matter law that the 
jury fell into plain mistake, any mistake, computing the amount 
the verdict. 

Judgment the verdict. 


= 
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Suit Township Against Surety Assuring Repayment 
Public Funds Depository Bank 


Lakeville Tp. Northwestern Trust Co., Supreme Court North 


plaintiff township sues recover from the surety bond 
given assure repayment public funds depository bank, 
and where appears that more than six years prior the commence- 
ment the action the bank closed, receiver was appointed and 
payments upon the deposit liability either the receiver 
the surety were made within the six year period, held that the 
cause action accrued more than six years prior the 
ment the action. further held that the receiver the 
depository not necessary party and the appointment such 
receiver does not interrupt the running the statute limitations. 


Action surety bond Lakeville Township, municipal 
corporation, against Northwestern Trust Company, corporation. From 
the judgment, the plaintiff appeals. 

Milton Moskau, Grand Forks, for plaintiff and appellant, 

Bangs, Hamilton Bangs, Grand Forks, for defendant and 
respondent. 


MORRIS, J.—The plaintiff political subdivision the State 
North Dakota. January, 1930, the Mekinock State Bank qualified 
depository for public funds belonging the plaintiff and made 
application the defendant trust company for depository bond 
pursuant the provisions Sec. 714a7, 1925 Supplement Compiled 
Laws. the result this application the defendant became surety 
bond the sum $2,000 wherein the Mekinock State Bank was 
principal and the plaintiff was obligee. 

The conditions the bond were that: 


said principal shall well and truly account for and pay 
over the said Obligee all funds deposited with such depository, 
with interest according the terms such deposit, whether call time 
deposits, then this obligation void, otherwise and remain 
full and effect from the date the approval this bond 
the Obligee the third Tuesday January 1932. 

bond may reduced, abrogated cancelled the written 
consent the Obligee, and the Surety may limit its liability giving 
written notice the Obligee, registerd addressed the 
treasurer and clerk the Obligee defmed the laws the State 
North Dakota, requesting that further deposit made under 
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cover hereof from and after the date the receipt said notice 
said treasurer, and the Surety may like manner request the withdrawal 
funds deposited under cover this bond, and such notice being 
given and received, shall binding the Obligee and further 
deposits shall made under cover this bond without the written 
consent the Surety. 


further, that promptly after becoming aware any 
default the part said depository its obligations hereby secured 
the Obligee shall give written notice registered mail said Surety 
such default.’’ 


The Mekinock State Bank became insolvent and closed its doors 
July 22, 1931. receiver was appointed August 13, 1931. 
Liquidation was completed and the receivership closed March 27, 
1942. During the year 1931 the plaintiff submitted the receivership 
its claim for deposits amounting $1,855.16 which was duly allowed, 
and receiver’s certificate was issued therefor. 

January 14, 1932, the plaintiff received $185.51 from the 
receiver and the further sum $319.65 from the defendant, thus 
reducing the amount its claim $1350. the plaintiff was 
paid further sums through the receivership, the last payment being 
December 28, 1935. result these payments the claim was 
further reduced the sum $978.96, which the amount for which this 
action was brought. further appears that demand was made 
the defendant under the bond shortly after the closing the bank. 
Neither the timeliness nor the sufficiency the demand questioned. 

The defendant admits all the foregoing facts which are set forth 
the complaint and defense alleges that the cause action stated 
the complaint did not accrue within six years before the commence- 
ment this action and is, therefore, barred the statute limitations, 
the statute relied upon being Sec. 28-0116, N.D.1943. This action 
commenced January 18, 1946. 

Rosedale School Dist. Towner County, N.D. 41, 216 N.W. 
212, this court held that counties and school districts are amenable 
statutes limitation. township body corporate with capacity 
sue and sued. Sec. 58-0301, likewise 
amenable statutes limitation. 

undisputed that all the following incidents occurred more 
than six years prior the commencement the action, namely, the 
closing the bank, the appointment the receiver, the one payment 
made the surety its obligation, the last payment the receiver, 
and the demand the surety. Thus clear that the cause action 
more than six years prior the institution this suit. The 
plaintiff nevertheless contends that the running the statute was 
interrupted the appointment the receiver and did not again begin 
run until the receivership was closed March 27, 1942. Unless 
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this contention sustained the plaintiff’s cause action clearly 
barred. 

The bond upon which this suit based contract wherein the 
obligor agreed upon the conditions set forth therein and quoted above 
make good the default the principal upon notice prescribed 
the bond. The bond must interpreted the same other contracts. 
Mountrail County Farmer’s State Bank, N.D. 789, 208 N.W. 380. 
The plaintiff had right pursue its remedy against the surety wholly 
independent the receivership. was unnecessary either wait until 
the receivership was closed make the receiver the bank party 
the action order obtain judgment against the surety. Bingham 
Mears, N.D. 487, N.W. 808, L.R.A. 257; Forthum School 
Dist, No. Burke County Altner, N.D. 673, 227 N.W. 190. 
follows that the appointment the receiver did not interrupt the 
running the statute limitations since did not interfere with the 
plaintiff’s right assert its remedy against the surety and prosecute 
that remedy judgment. 

The defendant having pleaded the statute limitation and 
appearing that the cause action the bond arose more 
than six years prior the commencement this action 
and the running the statute was not interrupted the ap- 
pointment the receiver, good defense has been established and the 


plaintiff cannot now recover judgment. 


Note Discharged and Paid Payment Agent 
Holder Due Course 


Ellis Cravens, Court Appeals Tennessee, 193 Rep. (2d) 


Payment the agent the holder note, who authorized 
accept payment, payment his principal, the holder, and the 
note paid and discharged accordance with provisions nego- 
tiable instruments act providing that ‘‘A negotiable 
discharged: (1) payment due course behalf the 
principal debtor.’’ Where note sent bank for the purpose 
collection, the relation principal and agent created: between 
the owner note and the bank for that purpose. 

holder note having made demand the makers for 
payment due date was told one the makers that one Norris 
had contracted pay the note and showed holder letter wherein 
Norris wrote that holder would send the note his bank, 
would take The holder thereupon sent the note 
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the designated bank for payment. The bank charged the amount 
due the note Norris’ account, marked the note paid the 
regular manner and forwarded Norris and mailed draft for 
the amount the note the holder’s son, who was authorized 
act agent for the holder. 

Subsequently, Norris upon receipt the note from the bank, 
called the bank and notified that refused pay the note be- 
cause his name was not and that was not liable. The bank 
thereupon cancelled ‘‘paid note and requested holder 
return draft mailed him. The holder returned the draft 
the bank. The holder then brought instant action against makers 
note for amount due. 

was held that the makers note could not held liable 
holder the note after had been paid and discharged. The 
remedy the holder was compel the bank, its agent, account 
for the amount which had collected the note. 


Appeal Error from Court, Fentress County; William 
Davis, Jr., Judge. 

Suit note Cravens, against Leroy Ellis and others. 
The judge appeal defendants from judgment justice 
the peace for plaintiff, gave plaintiff judgment for full amount 
the note, and appeal error. 

Judgment reversed and suit dismissed. 

Garrett, Jamestown, for plaintiffs error. 

Robert Turner, Jamestown, for defendant error. 


HICKERSON, J.—On August 12, 1941, Leroy Ellis, Tompkins 
and Orlando Parker executed note the sum $75, payable 
Master, due six months. The payee transferred the note 
Cravens. 

Cravens brought suit the note against the makers after 
maturity. 

Defendants filed special plea which they alleged that the note 
had been paid and discharged. 

The case was first tried before justice the peace who gave 
judgment for the full amount due the note. The case 
was appealed the circuit court. The circuit judge also 
gave judgment for the full amount the note. Defendants appealed 
error this Court. 

There only one question before this Court: Had the note been 
paid before suit was brought? 

The facts are not dispute. When this note was due, 
Cravens, the owner it, made demand upon the makers pay it. 
Cravens was innocent purehaser the note, and 
owned holder due course. Ellis contacted 
plaintiff and told him that Norris Elgin, Scott County, 


THE BANKING LAW JOURNAL 599 


Tennessee, had entered into contract with Ellis whereby was agreed 
that Norris would pay this note. Mr. Ellis showed plaintiff letter 
which had received from Norris which here quote: 

Tenn. March 10th, 1942 
Armathwaite, Tenn. 
Dear Sir: 

answer your letter regards Mr. Cravens having note 
against for $75.00 Dollars, which fell due Feb. 12th. this the 
first notice have had about the note. 

You will advise Mr. Cravens send the note the Sunbright bank 
and will take the note. 

Yours truly, 


Plaintiff sent the note, through his son and agent, Buch Cravens, 
Sunbright Bank Trust Company for collection, together with 
copy letter which Norris had written Leroy Ellis regard 
the note. 

this note was received Sunbright Bank Trust for col- 
lection, the president the bank, John Johnson, notified Norris 
that the note was the the Sunbright Bank and that president had 
been informed that Norris would pay the note. 

Upon being notified that the note was the Sunbright Bank Mr. 
Norris wrote the following letter the president the bank: 


“S. Norris 
General Merchandise and Manufacturer Rough and Dressed Lumber 
Mills Rugby Road 
Elgin, Tennessee 
Mr. John Johnson 
Sunbright, Tennessee 
Dear Sir: 

Please pay off the $75.00 note that Mr. Cravens sent you, and charge 
the amount account. Send the note. 


April 28, 1942 


Yours very truly, 


Pursuant the authority this letter from Norris, the presi- 
dent the paid the note and charged the same the account 
Norris. Mr. Norris was regular customer the Sunbright 
Bank. the time this note was paid and charged his account 
account the bank which was sufficient pay the note. The 
note was marked paid the regular manner the president the 
bank and sent Mr. Norris. that manner the funds which were 
used pay this note were charged the individual account 
Mr. Norris and credited the general account the 
bank. was made the bank the owner 
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the note the following draft which was drawn the 
Sunbright Bank Trust Company the First National Bank Harri- 
man, Tennessee: 
Bank and Trust Company 
87-745, No. 5870 Sunbright, Tenn. 
April 28, 1942 
Pay the order Bunch Cravens Seventy Seven Dollars and 
Thirty Seven Cents ($77.37) 
First National Bank Harriman, Tennessee, 87-126 


(Leroy Ellis Note) 
(Signed) John Johnson, Pres. and Cashier. 
Endorsed Bunch Cravens, Cravens, stamped, pay the 
order any bank, banker, Trust Company, prior endorsements 
guaranteed, July 29, 1942. 
Sunbright Bank and Trust Company 
87-745. Tennessee, 
Brier, Cashier. 
Pay the order any bank, banker, Trust Company, previous 
endorsements guaranteed, July 30, 1942. 
Hamilton National Bank, 
Chattanooga, Tenn. 
Loder, 


This draft was made payable Bunch Cravens, but the record 
shows that Bunch Cravens was son plaintiff and handled this 
matter plaintiff’s agent. 

This draft was delivered Bunch Cravens plaintiff. The 
president the bank testified 


instructions from Mr. Norris Elgin, Tennessee, was 
instructed pay this note and charge his account. Since had 
notified him that was expected pay the note according 
information. stamped the note paid and charged Mr. Norris’ 
account and mailed same him. And upon receipt the note Mr. 
Norris called over the phone and refused payment, refused 
pay it, stating that his name was not the note and that was not 
liable. there was nothing left for except cancel the paid 
stamp the note and ask Mr. Cravens return the draft 
check that had mailed him payment the same, which 
did. That left the note still unpaid 


Plaintiff contends that entitled recover the full amount 
the note from the makers thereof because has never received pay- 
ment therefor. 

Defendants contend that the note was paid and discharged when the 
Sunbright Bank paid the note pursuant the instructions Mr. 
Norris, charged the same his account, canceled the note, sent the 
note Mr. Norris, and remitted plaintiff the proceeds 
the collection the means its own draft upon another bank. 
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Code Section 7443 provides: 


negotiable instrument discharged 
ebtor.’ 


Code Section 7412 provides: made due course when 
made after maturity the instrument the holder thereof 
good faith and without notice that his title defective.’’ 

Payment the agent the holder note, who authorized 
accept payment, payment his principal, the holder. Griswold, 
Hallett Persons Davis, 125 Tenn. 223, 141 205; Gibson 
Parkey, 142 99, 217 S.W. 647. 

Where note sent bank for the purpose collection, the 
relation principal and agent created between the owner the 
note and the bank for that purpose. Michie Banks and Banking, 
section Baldwin’s Bank Smith, 215 N.Y. 76, 109 N.E. 138, 
L.R.A.1918F, 1089, Ann.Cas.1917A, 500. 

note paid and discharged under the following The 
holder sends the note bank for collection. The maker, some 
one his behalf, has account the collecting bank which sufficient 
pay the note. Such maker, some one his behalf, authorizes the. 
bank charge the note his account, mark paid, and send the 
note him. The bank follows the instruction its depositor, actually 
makes the transfers, and sends the draft the bank the holder 
the note remittance for the money thus collected. 

Nothing left done. The deal closed. The transaction 
complete. Thereafter, the holder must look the bank, who his 
agent, account for the money thus collected payment the 
note. Code Section 7443(1); Am. Jur. Bills and Notes, 
section 839; C.J.S., Bills and Notes, pp. 969, 970; 
Banks and Banking, 245, pp. 501, 502. 

think foregoing conditions discharge and pay- 
ment are fully met the facts the instant case. The Sunbright 
Bank was the agent plaintiff for the collection the note. The note 
was paid and discharged when the Sunbright Bank charged the same 
the Norris upon his written instruction do, 
having funds the bank sufficient pay the note. Thereafter 
Norris was position revoke his former authority pay the 
note. The payment and discharged being complete transaction the 
bank had right set the payment and discharge aside, refuse 
pay plaintiff the amount which had received for the note. 

think the trial court was clearly error. The remedy 
plaintiff compel the Sunbright Bank, its agent, account for 
the amount which had collected the note. Defendants cannot 
held liable plaintiff the note after has been paid and discharged 
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plaintiff voluntarily surrendered the right which had 
compel the bank account for the money which had collected for 
him the note, and for that reason had failed receive payment 
the note. 

For the foregoing reasons the assignments error are sustained and 
the judgment the trial court reversed and plaintiff’s suit dismissed. 
with all costs. 


Parity Payment Unguaranteed Mortgage 
Certificates Held 


Federal Deposit Ins. Corporation Bank Westchester, Supreme 
Court, New York Supp. (2d) 512 


Where unguaranteed mortgage certificates issued bank are 
purchased the Federal Deposit Insurance Corporation, held 
that said corporation entitled parity payment principal 
and interest with other certificate holders. stands least 
good position the issuing bank would have had relative 
the certificates. 


Proceeding the matter the application the Bank West- 
chester, trustee for holders mortgage certificates, issued the 
First National Bank Trust Company Port Chester, series 
and for order approving and settling the 
account the trustee for period beginning from the date its qual- 
ification May From much judgment entered therein 
overruled the objections the Federal Deposit Insurance 
tion the account the trustee, and settlement such account, 
decreed that trustee first pay holders mortgage certificates, other than 
the corporation, the full amount principal and interest thereon before 
any distribution principal and interest account certificates held 
corporation, and rendered certificates held corporation subordinate 
and inferior other certificates the same series, the corporation 
appeals. 

Judgment modified eliminating provisions subordinating corpora- 
tion’s certificates, 

Harold Allen, New York City (James Kane, Chicago, 
and Irving Jurow, Washington, C., the brief), for appellant. 

Thomas Connolly, Rochester (William Sporborg, Jr., 
Port Chester, the brief), for respondents Estate Theodosia Toohill, 
Sarah Duffy, and Pietro Arturi. 


NOTE—For similar decisions see (Fifth Edition) 1438 
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John Davidson, Port Chester, for respondents Howard 
Angelman, Estate Emma Merritt and others. 


substitute trustee, trustee for holders 
tificates issued The First National Bank and Trust Company 
Port Chester, certain series, for the judicial settlement its ac- 
peals from much judgment entered therein (1) overruled the 
objections appellant the account the substitute trustee, and (2) 
the settlement such account decreed that the accounting trustee 
first pay the holders mortgage certificates, other than appellant, the 
full amount principal and interest thereon before any distribution 
principal and interest shall made account such certificates held 
appellant, and (3) rendered the certificates held appellant subordi- 
nate and inferior other certificates the same series. 

Judgment modified the law eliminating therefrom all provisions 
which purport to, have the effect of, subordinating the certificates 
held appellant the certificates held respondents and others sim- 
ilarly situated, and inserting therein provisions adjudging that appel- 
lant entitled participate equally and pro rata with respondent cer- 
tificate holders, and others similarly situated, the distribution prin- 
cipal and interest account such certificates, and providing that the 
certificates held appellant are parity with such other certificates 
the same series and entitled paid accordingly. thus modified 
the judgment, far appealed from, unanimously affirmed, with 
costs appellant, payable out the fund. Conclusions law incon- 
sistent with this determination are disapproved and new conclusions 
law conformity herewith will made. 

are dealing here with unguaranteed mortgage certificates issued 
the bank, which did not stand any debtor-creditor relation re- 
spondent certificate holders and others similarly situated, and the case 
governed Title Guarantee Trust Co. Mortgage Comm., 273 
415, 841. There nothing the certificates take this 
case out the rule applied that decision. The rule cases guar- 
anteed mortgage certificates, wherein certificates the guarantor 
have been subordinated, such Ferris Prudence Realiza- 
tion Corporation, 292 N.Y. 210, 367, affirmed 323 U.S. 650, 
Ct. 539, L.Ed. 528, not applicable here. The certificates now 
held appellant, under the would have been entitled 
parity payment principal and interest with other certificates they 
had continued held the issuing bank. The appellant, pur- 
chaser said certificates from the bank. stands, least, good 
position the bank would have been. This conclusion makes un- 
necessary decide the point raised appellant that, purchaser, 
would entitled such equality payment even though the bank were 


. 


604 THE BANKING LAW JOURNAL 
not entitled. See Matter Lawyers Title Guaranty Co., 287 


264, 272, 233, 236. 
Settle order notice, 


Stipulation for Attorney’s Fees Note Not Invalid 


Kemp Metz, Supreme Court Oklahoma, 168 Pac. Rep. (2d) 107 


The provision promissory note that, ‘‘Should suit com- 
menced for the collection this note reasonable amount shall 
allowed attorney’s fees and taxed with the costs, whether goes 
judgment not,’’ not invalid and where judgment rendered 
for plaintiff action the note the court has power ascertain 
what is, and allow, reasonable attorney’s fee. 


Action Metz, sole trader doing business Cushing 
Machine Tool Company, plaintiff, against Kemp, defendant, 
recover promissory note. From judgment for plaintiff, defendant 
appeals. 

Affirmed. 

Walter Mathews, Cushing, for plaintiff error. 

Swank Swank, Stillwater, for defendant error. 


PER CURIAM.—This action promissory note brought 
Metz, sole trader doing business Cushing Machine and Com- 
pany, hereinafter called plaintiff, against Kemp, defendant re- 
cover promissory note the principal sum $246.11, executed July 
1939. Plaintiff sought recovery $354.80, with interest thereon 
the rate per cent. per annum and for attorney’s fee and 
costs the action. 

The defendant counterclaimed alleging delivery certain 
personal property partial payment said indebtedness. trial 
jury verdict was rendered for $246.11; thereupon the court stated 
that judgment would entered upon the verdict returned but that 
attorney’s fee would allowed for the reason that there was 
evidence offered support attorney’s fee. 

Plaintiff then filed motion for judgment non obstante presenting 
the proposition that defense had been proven and that the plaintiff 
was entitled the full amount prayed for. The defendant filed 
motion retax costs for the reason that the court was not authorized 
allow attorney’s fee. 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) 950. 
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The court heard both the motion for judgment non obstante and 
the motion retax costs and after certain witnesses had been called 
establish reasonable attorney’s fee the court entered judgment 
the verdict for $246.11 and attorney’s fee. The promissory note, 
copy which was attached the petition, has the following 
provision 

suit commenced for the collection this note reason- 
able amount shall allowed attorney’s fees, and taxed with the 
costs, whether goes judgment not.’’ 

The defendant first argues that since the note provided for 
reasonable attorney’s fee taxed costs the trial court was un- 
authorized enter judgment for attorney’s fee this state. 
‘whether not the attorney’s fee should taxed costs, allowed 
separate item, is, think, immaterial and but technical 
tion. The cases cited the defendant amply support his general 
proposition that, the absence contract specifying, the trial 
court without authority tax costs attorney’s fee except 
cases covered the statute. the case bar the obligation defendant 
contractual and therefore the cases cited are not point. 

next argued that the agreement pay the attorney’s fee 
the nature penalty and void. Defendant states that the sole 
question presented this appeal whether not the court erred 
allowing the attorney’s fee; that one first impression this 
court and although the court has passed upon the question allowance 
attorney’s fee lien foreclosure cases and others where such al- 
lowance expressly authorized statute the question allowance 
promissory note, has never been considered this 

are the opinion that the defendant has overlooked the case 
McClain Continental Supply Co., Okl. 225, 168 815, 816. 
Therein the proposition stated the appellant was: 


only question raised appeal the finding the 
for the attorney’s fee $113.17 stipulated for 
each note; defendants claiming that the language used 
providing for collection fees amounts penalty stipulated 
damages paid for breach obligation and anticipation thereof, 
and therefore within the intent and meaning sections 974, 975 and 
976, [15 213-215], and 

The court sustained the attorney’s fee. Likewise Baker Gin Co. 
Sherman Machine Iron Works, Okl. 484, 122 235, the 
court stated that unconditional stipulation promissory note 
pay attorney fee valid. are the opinion and hold that the 
trial court did not err allowing attorney’s fee. 

The record before does not present the reasonableness the 
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attorney’s fee. The evidence the trial not presented and the error 
arose upon motion retax costs based upon alleged lack 
authority allow attorney’s fee that this court cannot review 
any alleged error the reasonableness the attorney’s fee allowed 
the The judgment the trial court affirmed. 


Notes Charging Ten Per Cent Interest and Providing 
for Future Adjustments Held Not Usurious 


Selected Investments Corporation Spencer-Sedbrook, Supreme Court 
Oklahoma, 166 Pac. Rep. (2d) 764 


Two separate, plain, written, unambiguous contracts which 
individual borrows money and makes investment and under 
which issues two separate promissory notes, one bearing interest 
10% and the other bearing interest not constitute usurious 
transaction inhibited law. 

was held that usury was not charged transaction which 
interest excess 10% was received, involving promissory 
notes providing for future adjustments avoid the charge more 
than 10% interest, but execessive payments made, any, may 
recovered not penalty for usury but under contract and right 
law and equity for money had and received. 


Action Selected Investments Corporation against Mrs. Novella 
Spencer-Sedbrook recover balance allegedly due note, wherein 
the defendant filed counterclaim for double the amount alleged 
usury collected, but later dismissed the counterclaim. From judg- 
ment for defendant, the plaintiff appeals. 

Reversed and remanded with directions. 

Paul Washington and Gilliland, Ogden, Withington Shirk, all 
Oklahoma City, for plaintiff error. 

Abe Roberts, Memphis, Tenn., and Roger Stephens and Ted 
Foster, both Oklahoma City, for defendant error. 


RILEY, J.—The corporation, plaintiff, sued defendant for 
$123.29 balance due $200 promissory note evidencing loan 
money. Defendant denied generally and affirmatively plead the 
transaction usurious, directing the plea the falsity the 
nonusury affidavit supporting plaintiff’s action. Defendant counter- 
for double the amount alleged usury collected but later 
dismissed the counterclaim. Judgment was for defendant, based upon 
the verdict jury. 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) 1565. 


THE BANKING LAW JOURNAL 607 


The undisputed facts are that October 26, 1942, defendant 
borrowed $200 from plaintiff, evidenced the note sued upon. That 
note bore interest 10%. was payable thirty days and subject 
extension monthly payment interest. 

Contemporaneously defendant purchased from plaintiff $250 
investment trust certificate for which she executed and delivered 
plaintiff her [investment] note for $250. The certificate was pledged 
and automobile was mortgaged secure defendant’s $200 borrowing 
note. The investment note was without interest; was payable 
twelve months. The investment, when paid up, was calculated earn 
defendant interest. had loan value 80% and 20% service 
charge. Installments the investment note were $20.83 per month 
with per day penalty for default. Thus defendant owed plaintiff 
$22.50 per month, being $1.67, 10%, interest the borrowing note, 
and $20.83 the investment note. 

After default and December 21, 1942, defendant paid plaintiff 
$22.50, which amount $20.83 was applied the investment note 
$250, and $1.67 was applied interest the loan note $200. 
January 28, 1943, defendant paid plaintiff $24.17 and $20.83 was 
applied the investment note and $3.34 was credited the loan note. 
April 1943, defendant paid plaintiff $45.02, which $41.68 
was applied the investment note and $3.34 was credited the loan 
note. Between the date the execution the loan note and the date 
the last payment and application interest it, five months had 
elapsed and five payments interest the rate $1.67 per month 
had been paid thereon, that, applid it, usury was charged 
collected. the investment note, four payments were made and 
April defendant was default, and since payment was 
made subsequently, September 1943, plaintiff applied the whole 
value the pledged investment trust certificate the payment 
the loan note, had right under the pledged security, and sued 
for balance $123.29. The total paid the investment note was 
$83.34. That amount was applied the $200 loan note, which left 
balance $116.66 which, together with $8.35 interest accrued, 
amounted $125.01, being $1.72 more than the amount sought suit. 

There was substantial conflict the evidence. Fraud, 
inducement entering simultaneously into the borrowing and invest- 
ment agreements, was not plead defense. Neither was fraud 
proved, even though considered that usury equivalent fraud. 
Consequently there was issue present the jury. Hickman 
Oklahoma Savings Loan Ass’n, 169 Okl. 224, P.2d 928. 

The note sued upon had incorporated therein the following provision 

expressly understood and agreed that not more than per 
cent interest charged this contract, and that future adjustments 
will made avoid the payment interest over per 
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Jones al. Cabaniss, 185 Okl. 175, P.2d 83, 84, said: 


contract and supplement thereto sued upon specifically provide 
that future adjustments should made avoid any payments 
interest over per cent. Under this character contractual relation- 
ship usury could not possibly result. excessive interest was actually 
paid, was subject later adjustment, and recovery, not usury 
virtue statutory obligation, but simply reason valid 
undertaking.’’ 


Under that statement the law, usury could not possibly result 
the instant case. Plaintiff did not receive and defendant did not 
pay any interest whatever excess 10% per annum, but err 
this, then under the cited case the amount paid, any, constituted 
merely money had and received, subject recovery such and not 
usury. Giving defendant credit for every cent she paid, 
interest the rate 10% per annum, there was due the $200 note 
more than $123.29 for which plaintiff sued. Therefore, the two 
contracts treated one transaction result the charge 
usury, plaintiff made the adjustment called for the note, before 
suit was brought. Consequently, usury was fact charged 
eollected and the non-usury affadavit, under the admitted facts the 
case, was not false. 

This court has sustained plan business somewhat similar 
that involved the case bar. Freed-Goodall Furn. Co. Morris 
Plan Co., 194 Okl. 556, 152 P.2d 902. The enterprise which defend- 
ant was involved, e., borrowing and investing, and which plaintiff 
was engaged, e., investments and securities, either legitimate, 
following the building and loan plan, cloak hide usury, and 
this matter law since, the instruments are plain and un- 
ambiguous. That contingency should not left jury. This 
so, nothwithstanding that the contracts may not completed 
poor person, due impoverished needful condition arising, and 
when not completed within the option the investor-borrower, the 
net result may amount great cost for the use the money borrowed. 
This also true, nothwithstanding that during the time defendant 
was paying out her investment, the plaintiff had use her money 
without interest. 

Reversed and remanded with directions enter judgment for 
plaintiff for $123.29 with interest thereon 10% from March 26, 1943, 
and for attorney’s fee $50.00, and costs, provided the note. 


3 
q 


TRUST DECISIONS 


Digest current decisions pertaining the law trusts, wills, 
estates, descent, distribution and corporate fiduciaries 


Application the Rule “Residue Residue” the 
Distribution Estate 


New York Law Journal, Vol. 115 No. 123, May 27, 1946 


familiar rule that general residuary clause will include and 
applicable lapsed legacies. That say, legacy which lapses due 
the pre-decease the legatee falls into and augments the residuary 
estate. This principle also governs devises real estate which fail 
(Lamb Lamb, 131 Y., 227). 

While this the general rule respect lapsed legacies and 
residuary clauses, not the rule respect residuary clause where 
the legacy which has failed and lapsed was intended disposition 
part the residue. such case, failure the intended 
legacy part the residuum, the part which disposition has 
thus failed will case intestacy, and the residuum passing under 
the residuary clause will not augmented ‘‘residue 
(Wright Wright, 225 Y., 329; Matter Hoffman, 201 Y., 247; 
Matter Gallien, 247 Y., 195; Hayman, 137 329, 
aff’d 229 App. Div., 853, aff’d 256 Y., 

The reason usually given for the latter rule based the assump- 
tion that could not have been the intention the testator disposing 
his residuary estate that bequest the residue should augmented 
the lapse other bequests from such residuum Redfield Wills, 
ed., 118, 119). However logical reasonable, the rule appears 
have become firmly established (Beekman Bonsor, Y., 298; 
Kerr Dougherty, Y., 327; Hard 117 Y., 606; 
Booth Baptist Church, 126 Y., 215; Morton Woodbury, 153 
Y., 243; Matter Hoffman, 201 Y., 247). 

the early case Beekman Bonsor (23 Y., 298) applica- 
tion was made for the judicial construction the last will and testament 
one William Barthrop, who left estate approximately $200,000. 
gift charity was adjudged void for want ascertained bene- 
ficiary and for uncertainty the sum which the testator intended 
give. The amount intended for this charity was taken from the 
residuum the testator’s estate after satisfying certain enumerated 
legacies. The question arose whether the sum designed for the 
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charity, the failure for that purpose, should 
the next kin undisposed should fall into the ultimate re- 
mainder the estate. 

The Court Appeals, opinion written Chief Judge Com- 
stock, said (p. 312 Y.): 

The general rule undoubtedly that will personal estate 
general residuary clause the residuary legatees whatever 
not otherwise legally and disposed of. Such the presumed 
intention the testator most cases. But the authorities not apply 
this doctrine where the bequest the residue residue, and the 
first disposition fails. The opposite rule, think, universally prevails 
the Master the Rolls said: ‘‘It seems clear the authorities that 
part the residue which the disposition fails will not accrue 
augmentation the remaining parts residue residue; but in- 
stead resuming the nature residue, devolves undisposed 
(Ward Legacies, 32, and cases cited, Law Lib.; Floyd Barker, 
Paige, 480; Attorney-General Davies, Ves., 535). 


Will Creating Passive Trust 


Curth’s Will, Surrogate’s Court, Supp. (2d) 237 


the Fifth paragraph his will testator left all his estate 
trustee who was ‘‘expressly directed hold, manage, and place and 
retain the same savings bank savings and loan association ac- 
trust for grandaughter, Barbara Curth, daughter 
deceased son, George Curth, until she shall attain the age 21, 
and when said granddaughter shall have attained the age 21, 
then transfer, convey, pay over and deliver said bank account, to- 
gether with all increment thereto, her absolute ownership and 
the Sixth paragraph grandniece named con- 
tingent beneficiary the event that the granddaughter predeceased 
the testator died prior attaining the age twenty-one. The 
language the will imposes active duties upon the trustee and 
creates passive trust. The trustee takes nothing and legal title passes 
directly the granddaughter with the time payment postponed until 
she becomes 21, subject being divested she dies prior that time, 
which event the estate vests the contingent beneficiary. order 
carry out the testator’s obvious intention, upon the judicial settle- 
ment the decree should direct the executrix deposit the funds 
distributed estate account her name executrix savings 
bank federal savings and loan association subject the further 
the Surrogate. 
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Trust Investment Mortgage Participation 


City Bank Farmers Trust Company Crane als., Appellate Division, 
Law Journal, Vol. 115, No. 117 


was not improvident careless when was made, the trustee should 
not surcharged for loss resulting from depreciation the value 
the mortgaged property which occurred several years later 
general economic depression. 

Under provision, contained trust agreement, that the trustee 
authorized retain, long may seem proper do, any 
securities any time its hands, invest such real estate, mortgages, 
mortgage participations, and other specified kinds securities, 
may seem wise, without being limited the class securities 
investments which trustees are authorized the laws the State 
New York invest trust funds, and that ‘‘released from any 
and all financial other liability reason the retention, sale, in- 
vestment rein'vestment any part the whole the said trust 
fund reason any depreciation therein,’’ the trustee exempt 
from surcharge there was wilful negligence, self-dealing bad 
faith. 


Reasonable Needs Wife Use Principal Trust 


Deceased left surviving widow who one his executors and 
trustees. She petitions the court for construction paragraph fifth 
the will which says: ‘‘I hereby authorize said trustees ad- 
vance wife during her lifetime, out the principal the trust 
fund hereinabove established for her, sum sums not exceeding 
$5,000 per annum, their absolute discretion. will that 
the income from the trust fund does not seem adequate any year 
trustees reasonably care for wife, considering the various 
contingencies from year year, then desire supplement her in- 
come advances out the principal, limiting them hereinabove 
stated sum not exceeding $5,000 per annum, but not limiting the 
power advancement support and maintenance but the comfort 
and well being wife.’’ 

was held that the so-called ‘‘absolute discretion’’ discretion 
exercised within the limits and purpose the trust. The court 
does not lack supervision over its exercise. The conduct trustees 


the administration trust always subject court review. the 
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present case the express wish deceased was assure ‘‘the comfort 
and well his wife, not merely support and maintenance. 
intended his trustees consider the reasonable needs his wife and 
the right which granted his trustees invade principal 
intended assure that his wife would well cared for. Under the 
text the will the trustees need not consider any income wife 
derived from her private properties. Neither does the will require 
the exhaustion wife her private capital. The trustees are not 
required give consideration the existence such private capital 
making their determination what reasonable for ‘‘the comfort 
and well being’’ wife. Holden Strong, 116 471; Matter 
Clark’s Will, 280 155. 


Trustee’s Right Commission After Resignation 


Durham Perkins, Appellate Division, Law Journal, Vol. 115, 
No. 126, May 31, 1946 


former trustee inter vivos trust has right action for 
damages against the beneficiary the trust, who was also the settlor, 
for having been compelled resign campaign villification and 
abuse directed against him the beneficiary. Issues involved 
for such damages are within the exclusive jurisdiction courts 
equity. The former trustee does not have such contractual right 
commissions that interference therewith creates cause action 
for damages. The only remedy trustee who has been forced 
resign before his commissions are earned apply court equity 
for compensation connection with accounting. 

Here the contractual engagement was permit the deduction 
the commissions payable testamentary trustee. It, course, con- 
templated the faithful completion the trustee’s duties. action 
settle the trustee’s accounts would the only one which the 
question faithful performance and any claim for compensation earned 
prior the complete administration the trust might judicially 
settled when dispute exists whether compensation due. That 
plaintiff never had any physical assets the trust estate would not 
alter this requirement for accounting. 

plaintiff could sue law, upon the theory that his contractual 
rights were interfered with, the factual issues the performance 
plaintiff’s duties, the quantum and value his services and his 
right compensation might become issues for jury. Such procedure 
would foreign the conception that matters concerning the ful- 
fillment trust relations are solely within the jurisdiction courts 
equity. 


* 


Digest current decisions pertaining the law trusts, 
estates and gifts 


Authorization Trustee Invade Principal Bars Deduction 
for Charitable Bequest Remainder 


Second Circuit 


Charitable bequests the remainder testamentary trust can- 
not deducted from the testator’s gross estate for the purpose 
estate tax the terms the trust the trustee authorized invade 
the prineipal order provide for the needs life beneficiary. 

The question this case controlled the decision the Supreme 
Court Merchants Bank Boston Commissioner, 320 
256. While the conditions under which the corpora the trusts 
here might invaded, that is, the event illness, accident other 
unforeseen emergency were somewhat more restricted than the Mer- 
chants National Bank Boston case, still cannot said that they 
were, are, highly improbable occurrence leave uncer- 
tainty the vesting the amount the charitable bequests. And 
once the way the invasion open entirely the discretion the 
trustee what amounts will amply provide for the wife’s needs. 
Here there standard measure the amounts that might with- 
drawn, Ithaca Trust Co. United States, 279 The fact 
that the income the trusts far has proven ample for the wife’s 
needs and that there has not yet occurred any sickness, accident other 
emergency requiring additional funds for the wife is, course, 
guaranty that these good fortunes will continue for her lifetime. 


Gifts Trust Held Future Interests 


Elizabeth Polk Commissioner, Tax Court, Memo. 
Docket No. 6579 


December 31, 1943, the petitioner ‘Settlor’’ and her daughter 
executed written irrevocable declaration trust, 
whereby the settlor transferred shares preferred capital stock 
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the Hunter Company, having market value $9,000, 
the trustee, hold, manage, control, invest, and reinvest such property 
and any additional converted property, ‘‘for the education, main- 
tenance, support and ownership’’ the settlor’s three grandchildren, 
equal shares.’’ that time the grandchildren, Adrienne, Cynthia, 
and Margaret Aden were approximately four, two, and one year age, 
respectively. 

The sole issue presented whether under the facts herein the petition- 
er’s gifts, 1943, her three minor grandchildren trust, constituted 
present interests property thus entitling her three exclusions 
$3,000 each computing gift tax reported and now contended 
for petitioner, whether, determined respondent, such gifts 
constituted ‘‘future interests property’’ within the meaning section 
1003 (b) (3) the Internal Revenue Code. 

far the remainder interests the trust corpus are concerned, 
clear that the gifts conveyed the trust were future interests. 
Except for such portion as, under Item III the trust instrument 
might used the trustee, her sole discretion, for the benefit 
each beneficiary, the corpus distributable such beneficiary was pass 
her only upon her attaining the age years and she died before 
attaining that age, her portion, substitutional distribution was 
pass other parties the time when she would have attained the 
age had she lived. Thus under circumstances were the bene- 
ficiaries entitled the present use, possession, and enjoyment the 
the trust. 

was further held that there was proof that the gifts the 
trust income had any value. Accordingly, exclusions are allowable. 


Transfer Conditioned Survivorship 


1930 the decedent created trust providing that the income 
should paid herself for life, then her daughter for life with 
remainders over the daughter’s children; but that children 
issue children survived the daughter then upon the daughter’s death 
the trust estate was paid ‘‘to those persons institutions and 
the shares, proportions amounts which they would that event, 
entitled receive the same under and pursuant the provisions the 
Last Will and Testament the Grantor which shall cover the disposition 
her residuary estate under such The decedent was 
survived her daughter and four 

was held that the value the trust assets the date decedent’s 
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death formed her gross estate. This case ruled Fidelity- 
Philadelphia Trust Co. (Stinson Estate) Rothensies, 324 108. 
The petitioners the present case make much the point that the 
decedent’s final will provided for the same disposition the remainder 
interests was contained the trust instrument. But the fact re- 
mains that the date her death she could have changed her will 
provide that her residuary estate would different parties 
than those named the trust instrument. This fact alone sufficient 
require the inclusion the gross estate the trust assets. 


Deductible Loss Trust Investment 


Webster Commissioner, Tax Court, No. 148 


Taxpayer contributed 1931, $17,000 fund $126,325 with 
which three apartment buildings, each subject mortgage, were 
purchased and conveyed trustee operated for the benefit 
the thirty contributors the fund. June 1936, after two the 
properties were lost mortgage foreclosure and the third sold, all the 
remaining assets the Trust were distributed except $1,583.94, im- 
pounded closed bank. While 1936 appeared reasonably certain 


that taxpayer would receive additional distributions, the total amount 
was not determinable prior 1940. November 1940 taxpayer re- 
$213.15, his pro rata share $1,583.94, and thereupon assigned 
his interest the trust. was held that taxpayer sustained deduc- 
tible loss his investment the trust 1940. 


Findings Overcoming Presumption That Release Power 
Amend Was Made Contemplation Death 


Collector Trust Company Georgia and Spaulding, executors Estate 
Jack Spaulding, Supreme Court the United States, Law 
Journal, Vol. 115, No. 124, May 28, 1946 


The statutory presumption that settlor’s release, within two years 
before his death, the power amend spendthrift trusts previously 
established him for the benefit his daughter and his son, was 
made contemplation death, overcome findings made the 
District Court, and affirmed the Circuit Court Appeals, that 
released the power amend order accomplish the purpose which 
had when established the trusts, namely, meet the necessities 
his ehildren giving them property, freed all tax and other 
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claims, but which later discovered had not been achieved. The 
corpus the trusts, therefore, not included his gross estate 
for the purpose estate tax. The findings, being concurrent findings 
the two lower courts, will accepted the Supreme Court without 
re-examination the evidence. 

When settlor rectified the error was good faith endeavoring 
complete his original project, not give his children more than 
first intended order save taxes. What did 1937 was 
merely accomplish additional step what assumed had 
already done. The findings make plain that the establishment the 
trusts 1925, their enlargement 1934, and the release the power 
amend 1937 were parts one integrated transaction. That find- 
ing fact which cannot disturbed this record. these facts, his 
desire avoid death taxes does more than establish that did not 
want his plan underwrite the necessities his children and grand- 
children jeopardized. His desire make adequate provision for them 
remained the dominant motive, the triers fact could properly 
find. 


Previously Taxed Property Directly Traceable And Allowable 
Deduction From Gross Estate 


Estate Devereaux Milburn Commissioner, Tax Court, 


The decedent, who died 1942, was cash legatee $50,000 under 
the will his father-in-law who died 1939. Before receiving such 
legacy the decedent subscribed and paid for 500 shares stock 
Morgan Co., Incorporated, $100,000. The decedent borrowed 
the money necessary make the payment from his wife. Upon receipt 
the legacy about two weeks later the decedent used the same part 
payment the debt owed his wife. the estate tax return filed for 
decedent the value the shares purchased for $50,000 was claimed 
deduction from the gross estate and disallowed the respondent upon 
the ground that the 250 shares could not identified having come 
out property prior decedent. 

was held that the value the shares question legal deduc- 
tion from decedent’s gross estate. The court did not think the fact that 
the legacy was not received until after decedent had paid for his stock, 
that the legacy was used pay off loan which decedent had made 
for the purpose purchasing the stock bars the right the estate 
that the 250 shares Morgan Co., Incorporated, stock 
here question directly traceable the prior taxed property. 


INVESTMENT AND FINANCE 


Edited OSCAR LASDON 


Bank Investment Policy 


problem managing in- 

ment securities paramount 
the minds bank executives to- 
day. this connection, recent 
address Effinger, Vice- 
President the Irving Trust 
Company New York, provides 
most comprehensive and valu- 
able discussion the subject. 
Speaking before the Virginia 
Bankers Association, Mr. Ef- 
finger pointed out that there are 
two considerations 
bank portfolio management. First 
the supply funds meet 
declines deposits and increases 
loans. Second the provision 
income. these diverse ob- 
jectives can best pursued 
dividing bank investments into 
two the 
Secondary Reserve and the In- 
vestment Account. 

Obviously, management the 
directed toward the maintenance 
depesit level adequate 
meet the demands which may con- 
front the individual institution. 
the other hand, attainment 
satisfactory level income— 
within the bounds sound policy, 
course—is the objective the 
Investment Account. These are 
the lines along which all com- 


mercial bankers must think, since 
the regrettable tendency lump 
all investments together pro- 
ductive possible embarrassment 
the future. 


Composition the Secondary 
Reserve Account, Mr. Ef- 
finger points out, 
limited high grade securities 
maturing within 
bankers and prime 
commercial paper. All other in- 
vestments belong the Invest- 
ment Account. Because restric- 
tions quality and maturity are 
essential, the size the Secondary 
Reserve extremely important. 
too large, will tend 
penalize income over the years. 
too small, may force borrow- 
ing impel liquidation inter- 
mediate securities. 
borrowings may become 
necessary amounts and times 
which may inconvenient, 
security liquidation may re- 
quired during periods when, un- 
fortunately, markets are de- 
pressed. 

the extent that Investment 
Government securities, maturity 
distribution prime impor- 
tance. periods rising 


-continued high bond prices, con- 


centration funds short 
maturities means that present 
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imcome will suffer. Furthermore, 
reinvestment may forced 
high prices and, concomitantly, 
there may occur undesirable 
lengthening maturities in- 
opportune times due pressure 
for income. the other hand, 
too long maturities are apt 
prove just 
future may penalized 
the result inability 
lengthen maturities without ac- 
cepting large losses. maturities 
are properly distributed, such 
lengthening can, course, ef- 
fected advantage. 

declines deposits and in- 
creases loans are con- 
venently met from the Secondary 
Reserve Account, obviously 
necessary appraise deposit and 
loan movements. And this un- 
dertaking can greatly facili- 
tated the use charts— 
charts showing past deposit and 
loan movements reported 
the Federal Reserve Board, your 
regional Federal Rerve Bank, and 
finally, records your own 
bank 


Minimum requirement for an- 
alysis year record deposits 
all commercial banks, report- 
ing member banks your dis- 
trict, and your own institution. 
These should provide the basis 
the deposit appraisal. And 
the past relationships between all 
three should carefully studied. 

From this groundwork, one 
can start estimating for the 
future. Deposits for the next 
two years, for all commercial 
banks, should then projected. 
This projection should made 
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the light expected changes 
loans and investments, and 
should take into consideration 
such factors business con- 
ditions and the probable de- 
mand for bank credit; 
ticipated Treasury and Federal 
Reserve actions, gold and cur- 
rency movements should also 
considered. 

Then, conformity with the 
estimate deposits for all com- 
mercial banks, deposits member 
banks your own Federal 
Reserve District should pro- 
jected. This forecast should rep- 
resent correction the over- 
all projection, the light the 
special influences which are apt 
affect the deposits banks 
the local Reserve district. 
nally, your own deposits should 
projected conformity with 
this late estimate, after correction 
for special influences which may 
particularly affect the deposits 
your own bank* 

From this point, well 
consider how much the two year 
projection deposits your 
bank might err the event 

incorrect estimates your 

projections 

major decline deposits, 

generally, throughout the na- 

tion. Thus, new line your 
chart, called the 

Minimum,” should marked 

off. This provides insurance 

against the margin error 
which enters into all computa- 
tions. 


“For further information on this subject 


of Wartime Deposit: arriner. 


by 
Mass. $1.50) 
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Now, for the loan appraisal. 
This should also start with ten 
year record loans all com- 
mercial banks, member banks 
your regional area, and your 
own institution. The projections 
should worked out with the 
same regard for past relation- 
ships and allowance for special 
influences that were observed 
making the deposit forecast. Then, 
after two year loan projection 
for your institution has been esti- 
mated, final line, “Loan Maxi- 
mum,” should added. This 
line should indicate the level be- 
yond which you estimate your 
own loans are unlikely advance 
within the next two years. 

Now, with “Deposit Mini- 
mum” and “Loan Maximum” 
informed guess the drain 
the Secondary Reserve Ac- 
Government Securities maturing 
likely called the next 
two years which will required 
for Secondary Reserves. This 
amount, Mr. Effinger observes, 
may determined four easy 
steps 


the difference between 
current deposits and the “Depo- 
sit Minimum’ the difference 
between current loans the 
‘Loan The total will 
represent the amount needed 
meet possible declines deposits 
and increases loans. 


excess legal reserves the amount 
legal reserves that would 
released the event that depo- 


your opportunities 
mastering other 
languages. Spanish, 
French, German, 
etc. Open 9a. m. to 


For67years Berlitz has never failed! 
BERLITZ 
630 Fifth Ave. 


International Bldg., Rockefeller Center 
Court Street 


Leader Building 

Whitney Building 
628 Nicollet Avenue 

790 Broad St. 

15th Street 

Grant Building 

209 Post Street 
Continental Building 

839 17th St. 


sits declined from current levels 
the ‘Deposit Minimum.’ This 
total may described ‘Actual 
and Potential Free Cash 
Balances.’ 

from the amount 
needed meet declines depo- 
sits and increases loans the 
‘Actual and Potential Free Cash 
Balances’. The differences will 
the amount needed Second- 
ary Reserve. 

from the amount 
needed Secondary Reserves the 
total high-grade corporate and 
municipal obligations maturing 
within two years, banker’s accep- 
tances and prime commercial 


The differences will 


the amount Government 
securities maturing likely 


a 
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Life Building 

North Michigan Avenue 
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called within two years required 
for Secondary Reserves.” 

Mr. Effinger declares that ap- 
praisals the amount needed 
the Secondary Reserve Account 
should made not less frequently 
that semi-annually. also 
maintains that, after each ap- 
praisal, any excess investments 
the account should liqui- 
dated and the funds used buy 
securities maturing more than 
two years. Any the 
other hand, should corrected 
selling securities from the In- 
vestment Account and using the 
funds increase the investments 
the Secondary Reserve Account. 

Between appraisals, the size 
the account should reflect day-to- 
day operations. other words, 
the Reserve Account should in- 
crease funds become available 


for investment because the in- 
flow deposits the repayment 
loans; the Reserve Account 


should decline funds are 
needed meet withdrawal de- 
posits and increases loans. 

Getting back the Investment 
Account, the extent that 
securities therein consist 
Government obligations, maturi- 
prime importance. The Invest- 
ment Account should arranged 
and modified with the objective 
stabilizing increasing in- 
come, while adhering sound 
investment principles. 

substance, far invest- 
securities are concerned, the fol- 
lowing cardinal principles are 
observed. 
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middle-of-the-road 
position; that is, one not pre- 
dominantly long short. 

maturities 
far may without undue 
penalty income, bearing 
mind that the importance hav- 
ing issues maturing each suc- 
cessive year diminishes the date 
maturity lengthened. 

nothing with ma- 
turity longer than entirely ac- 
ceptable management and which 
cannot ‘be retained maturity 
regardless subsequent price 
movements. longer term issues 
are held that management feels 
comfortable with, that can 
held maturity regardless 
subsequent price movements, there 
always the likelihood that they 
will sold temporary price 
decline. 

taking profits mere- 
take profits. 

advances the mar- 
ket shorten maturities may 
seem desirable. 

declines the market, 
desirable extensions maturity.” 

Maturity distributions, con- 
tinues Mr. Effinger, must 
spaced within the framework 
the principles outlined above. 
the absence special circum- 
stances which dictate otherwise, 
the spacing depends largely 
interest rates. 

Assuming the outlook for 
declining interest rates and rising 
bond prices, investments the 
five ten year maturity group 
should exceed the amount the 
two five year group; the total 
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obligations maturing more 
than ten years, designated 
above, should not exceed one and 
one-quarter times the amount 
capital funds one-half time 
deposits. 

When rising interest rates and 
declining bond prices are fore- 
cast for the future, investments 
the two five year maturity 
group should exceed those the 
five ten year maturity group, 
and those maturing more than 
ten years should reduced 
the practical minimum. 

With regard the immediate 
future, Mr. Effinger feels that 
banks’ Secondary Reserve 
counts should now fortified 
with adequate investments 
Government Securities ma- 
turing two years, with other 
assets deemed suitable for this 
account, meet declines 
deposits and increases loans. 
course, the proper amount will 
vary with each bank. 

With reference the Invest- 
ment Account, the total all 
issues—both Government and non- 
Government—maturing two 
five years should approximate the 
total maturing five ten years. 
The total all obligations ma- 
turing more than ten years— 
bonds, mortgages and loans—to- 
gether with real estate, should 
not exceed the volume capital 
funds one-third the amount 
time deposits. 


Deposit Insurance 


The last annual report the 
Federal Deposit Insurance Corp- 


oration, will recalled, ex- 
pressed the opinion that the pres- 
ent $5,000 limitation deposit 
insurance was inadequate. This 
conclusion was partly based 
the fact that there has been 
rise the average size deposit 
accounts since the inauguration 
deposit insurance. 

Now, however, Washington ad- 
vices indicate the Deposit In- 
surance Corporation’s belief that 
present coverage adequate. 
this connection, pointed out 
that present coverage protects 
almost per cent the total 
number accounts and, further- 
more, that added coverage would 
extremely limited even cover- 
age were extended all accounts 
$25,000. 

contended that $10,000 
limitation would only mean ad- 
ditional per cent coverage 
accounts. the limit were raised 
$25,000, about per cent 
the total number accounts 
would covered. 

Evidently, FDIC officials have 
now come the conclusion that 
the extension total cover- 
age does not justify any change. 
Attention also directed the 
fact that, practical matter, 
the FDIC currently providing 
100 per cent insurance through 
its policy anticipating bank 
failures before they occur. Where 
institution’s financial position 
needs buttressing, the Insurance 
Corporation generally requires 
transfer assets another in- 


may work out some 


sort merger reorganization. 


BANKING INFORMATION 


this department present for the convenience our 
subscribers topical index the current literature banking— 


articles, books, pamphlets, speeches, etc. 


OVERDRAFTS 
Articles 
OVERDRAFT PROBLEM. 
Banking. June, 


THE 
William Deuser. 
1946. 75. 


PERSONNEL 
Articles 

JOB EVALUATION. Leslie Curry. 
National Auditgram. May, 1946. 16. 

STAFF TRAINING. Earle Cun- 
ningham. National Auditgram. June, 
1946. 

TRAINING FUTURE EXECUTIVES. 
Kenneth McLaren. Banking. June, 
1946. 

Tomaso. Clearing 
May, 1946. 15. 


PUBLIC RELATIONS 


Articles 

CALLING YOUR CUSTOMERS. 
Banking. June, 1946. 120. 

DOES THE PUBLIC KNOW WHAT 
THE BANKS SELL? Banking. June, 
1946. 38. 

FINANCIAL DEPARTMENT STORES. 
Frank Jerome. Bulletin the 
Robert Morris Associates. May, 1946. 
421. 

PUBLIC RELATIONS CHECK LIST. 
Banking. April, 1946. 36. 


SAFE DEPOSIT 


HOW SAFEGUARD YOUR SAFE 
DEPOSIT VAULT. Kenneth Mur- 
ray. Bankers Monthly. May, 1946. 


SAVINGS 
Articles 
THE MORTALITY SAVINGS AC- 
COUNTS. Hilda Hoffman. 
Banking. June, 1946. 46. 


SCIENTIFIC SAVINGS MANAGEMENT 
PROCEDURE. Harold Randall. 
National Auditgram. May, 1946. 
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SERVICE CHARGES 
Articles 
SERVICE CHARGE PLAN 


COUNTRY BANKS. George 
Amy. Banking. April, 1946. 51. 


SERVICE CHARGES. Bezoier. 
Burroughs Clearing House. April, 1946. 


SIMPLIFIED ACCOUNT ANALYSIS 
RECOMMENDED THE COUN- 
TRY BANK OPERATIONS COM- 
Bankers Monthly. May, 1946. 

219. 


TAXATION 


Pamphlets 


BUSINESS CHANGES FOR TAX ECON- 
OMY. New York: Research Institute 
America, 292 Madison Ave. 1946. 
Pp. 39. Prepared under the direction 
Leo Cherne who now Tokyo 
revising the Japanese tax program the 
request General MacArthur. Recom- 
mends periodic review the form 
doing business conditions change 
rapidly and form business which 
may economical from tax stand- 
point today may unduly expensive 
tomorrow. 


TRUST DEPARTMENT 
Articles 


OBJECTIVES ESTATE PLANNING. 
Heman Powers. Trusts and Es- 
tates. May, 1946. 475. 


STANDARD CLAUSES FOR WILLS. 
Ralph Neuhoff. Trusts and Estates. 
May, 1946. 479. 


VETERANS 


“G. BILL RIGHTS” AND REGU- 
LATIONS. James Vergari. Bulle- 
tin Robert Morris Associates. May, 
1946. 433. 


PROCESSING THE LOAN APPLI- 
CATION. James Romero. Mid- 
Continent Banker. June, 1946. 12. 


may put Johnny through college 


Here’s how works out: 


put into U.S. Savings Bonds to- 
day will bring back years. 
Another will bring back an- 
other $4. 
it’s quite right figure that 
300 plus 300 equals 800 


U.S. Savings Bonds. 


And those Bonds may very well 
the means helpin you educate your 
children like have them 
uca 


keep buying Savings Bonds— 
available banks and post offices. 
the way that millions have found easi- 
est and surest—through Payroll Sav- 
ings. Hold all you’ve bought. 

mighty glad you did... 
years from now! 


SAVE THE EASY YOUR BONDS THROUGH PAYROLL SAVINGS 


Contributed this magazine cooperation 
with the Magazine Publishers America public service 
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> 
The 


Now that the over lot more ci- 
vilian goods are the market, it’s big 
temptation spend just about all you make, 
and not put anything aside. 


But fall for that temptation 


dangerous. It’s like trying live the 
house above—a house that might come tum- 
bling down about your ears the first little 
blow hard luck. 


Right now the best way keep 


your finances sound shape save regu- 


larly—by buying Savings Bonds 
the Payroll Plan. 


These Bonds are exactly like War Bonds. 
Millions Americans have found them the 
safest, surest way ‘to save. The 
protects every dollar you invest— 
and Uncle Sam gives you his personal guar- 
antee that, just ten years, get four 
dollars back for every three you put in! 


SAVE THE EASY YOUR BONDS THROUGH PAYROLL SAVINGS 
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